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Utqiagvik (Barrow) 

- pop. 4,335 (2016 est.) 

- 60.5% Inupiat  

Part of North Slope 

Borough  

- pop. 9,782 (2017 est.) 

-    94,796 sq. miles (1/2  

     of California) 

Bristol Bay  

North Slope Borough  



 





TRADITIONAL VALUES OF THE 

INUPIAT PEOPLE OF ALASKA’S 

NORTH SLOPE

 SHARING   

 COMPASSION    

 FAMILY & KINSHIP 

 AVOIDANCE OF CONFLICT 

 HUNTING TRADITIONS      

 HUMOR 

 LOVE AND RESPECT FOR ELDERS AND ONE ANOTHER 

 RESPECT FOR NATURE      

 SPIRITUALITY 

 COOPERATION      

 KNOWLEDGE OF LANGUAGE 

 HUMILITY 



*Active Superior Court Judge for 32 
years: Felonies/Misdemeanors/Child 
Welfare/Juvenile Delinquency/Civil 
Litigation 

*Court is in a remote regional rural 
center-not on the road system 

*Nearest FASD evaluation team is 500 
miles south, requiring RT flight 

*There are some people in town 
knowledgeable about FASD 
 

 

 



*People in the justice system have 

heard about FASD, but most are 

not changing “business as usual” 

*No FASD working group at this 

time 

*I have provided basic FASD 

training to many professionals in 

our system of care. 
 

 



What I assumed at first 

*A person understands when they 
appear to understand and say they do. 

 

*A person would not make a statement 
against interest unless forced to do so 
or it was true. 

 

*A person makes informed and 
voluntary choices to commit crimes 
and to exercise rights. 
 



*Someone pays attention and 
will learn when I say if you 
do………. THEN this will happen. 

 

*If someone acts inappropriately 
in court, probably not taking  
process seriously 
 



Some realities of working with 

FASD in Court 

*Person Appears Normal so participants 

cannot tell who is affected-90% have 

NO facial differences: an Invisible 

Disability 

*FASD is a Medical Condition-Anyone 

exposed to alcohol before being born 

could have it 

*FASD is a “Spectrum Disorder” -people 

are affected differently  

*Inappropriate Behavior not unusual 



Some realities of working with FASD 

in Court (continued) 

*Can’t Understand Consequences 

*May Give False Confession or Waiver-

desire to please/end interview ASAP 

*Needs more time to ensure 

understanding 

*Challenges with making court 

hearings/appointments 

*Needs On-Going Support; stopping 

support because someone doing well 

is a bad idea 
 



*

*Yukon Correctional, Canada, study (2013): 25% of jail 
inmates met FASD criteria with another 25% possible. 

 

*Banksia Hill Youth Custodial Detention, Western 
Australia (2018): 36% confirmed FASD; 89% had at least 
one “severe impairment” of brain function. 

 

*Worldwide studies (2019 meta-analysis) show 7.7/1000 
FASD in general population, but ”special populations” 
including justice system had rates 10 to 40 times higher. 

  

*SO WE ARE WORKING WITH A SUBSTANTIAL NUMBER 
OF AFFECTED PERSONS!! 

 

 

 





*



 

 

 

ANSWER FOR ME: START WITH 

THE CONTROL I HAVE IN MY 

OWN COURTROOM 

 



Some responses I tried 

*Slow Down 

 

*Use Concrete Language 

 

*Re-Write Common Forms so are in plain English 

 

*Don’t Depend on Attorneys To Explain 

 

*Take Extra Breaks 

 

*Look at the Person 
 

 

 

 
 



Some responses I’ve tried 

(continued)  

*Mention potential FASD condition to person and 

in documents (along with accommodation 

recommendations) 

 

*Draft understandable bail order and criminal 

sentences with supervision built in when 

possible 

 

*Schedule review hearings 

 

*Keep learning-and advocate when possible 

 

 





Style of 

Earlier 

Standard 

Statewide 

Bail Form 



Plain 

English/ 

Positive 

Wording in 

My Earlier 4-

Page Bail 

Form 

(Law has 

changed) 

*My Bail 

Form 



Some things I wish I’d done better 

*Do a better job of explaining at the start 
what the hearing is about 

 

*Explaining the next steps at the end of 
hearing 

 

*Schedule future court dates at the same time 
and the same day of the week (when 
possible) 

 



There are pressures against 

any such changes

*Court staff in a hurry to return to desk 

 

*Institutional interest in “moving cases” 

 

*Participants don’t have enough time blocked 

for hearing-forgetting mine take longer 

 

*Scheduled time for hearings not enough to 

engage with litigants in an understandable 

way 

 

 

 

 

 



There are pressures against 

any such changes (continued)

*Attorneys don’t know how or have no time 
for effective communication with clients 
with cognitive impairments like FASD. But 
they think they do…. 

 

*Lack of support from some community 
agencies for changes because don’t 
understand reality of FASDs-or there aren’t 
community agencies for support in some 
important areas.  

 

*Inherent complications in hearings 

 

 



How do we recognize 

individuals who may have an 

FASD? 

*There is no blood test or other simple test and 

diagnostic capacity for adults is limited 

*Therefore, a screen may be helpful. For example: 

the ”Life History Screen” 

*In an ideal world, a positive screen would lead to 

assessment and diagnostic evaluation. 

*Lacking that ability we need to modify 

approaches if we suspect an FASD 

 

 Dubovsky, D. (2016) 



*History of alcohol abuse 

 

*History of family alcohol abuse 

 

*History of school issues. Drop out? Special ed? 

IEP? 

 

*Record shows large number of low-level or similar 

offenses 

 

*Demeanor in the courtroom. Appears not to take 

it seriously. 

 

 



American and Canadian 

Bar Associations support 

accommodations for FASD 
*AMERICAN BAR ASSOCIATION RESOLUTION 112B 

ADOPTED BY THE HOUSE OF DELEGATES AUGUST 6-7, 
2012 

*…..  

*FURTHER RESOLVED, That the American Bar 
Association urges the passage of laws, and 
adoption of policies at all levels of 
government, that acknowledge and treat the 
effects of prenatal alcohol exposure and 
better assist individuals with FASD. 

 



American and Canadian Bar 

Association support accommodations 

for FASD (continued) 

*Two ground-breaking resolutions of the 

Canadian Bar Association on Accommodating 

the Disability of FASD to Improve Access to 

Justice 

 

*CBA Resolution 10-02-A  (August 14-15, 2010) 

 

*CBA Resolution 13-12-A  (August 17-18, 2013) 

 



 

 

 

 

 

 

 

 

 

 

 

 





*The Conference of Chief Justices/State 
Court Administrators recognizes the need: 

 

*Whereas, a fundamental role of courts is to ensure fair 
processes and just outcomes for litigants; and 

 

*Whereas, the constitutional guarantee of due process is 
designed to ensure that court decisions are through legally 
air procedures; and 

 

*Whereas, extensive research demonstrates that in in 
addition to providing legal due process, it is important to 
meet the public’s expectations regarding the process in 
order to increase positive public perceptions of the court 
system, reduce recidivism and increase compliance with 
court orders…. 

 

 



*SO, the Chief Justices and State Court 

Administrators conclude 

 

*NOW, THEREFORE, BE IT RESOLVED THAT THE 

CONFERENCE OF CHIEF JUSTICES AND THE 

CONFERENCE OF STATE COURT 

ADMINISTRATORS ENCOURAGE THEIR 

MEMBERS TO TAKE A LEADERSHIP ROLE IN 

PROMOTING THE USE OF PROCEDURAL 

FAIRNESS PRINCIPLES IN THEIR COURT 

SYSTEMS. 

 

*Resolution 12, adopted July 31, 2013. 



1National Judicial College Course “Advanced Bench Skills: 

Procedural Fairness” 

Anchorage, AK Sept. 12-14, 2018 

Faculty: Judge (Ret.) David Suntag, 

Judge Lisa Woodruff-White 

Prof. Kelly Tai

 

*The Latest Research shows “Procedural 

Fairness” leads to better results AND more 

acceptance by persons (even if they lost) 

if Judges  follow 4 basic principles ….”1 to 

ensure persons appearing in Court: 



 
 

*Understood procedures & how 

decisions are made  

 

*Had a chance to be heard and 

considered  

 

*Were treated with respect and 

dignity  

 

*Thought the judge was impartial and 

trying to be fair 

 



Some tips on judges’ communication 

behaviors that support these 

outcomes from Prof. Kelly Tait (2018) 

(for all types of hearings):

 

 *Use Plain English whenever possible 

*Provide a Framework for hearing and 
expectations 

*Evaluate language level of written 
materials 

*Pause and make eye contact at key 
points 

*Slow down if person seems 
confused; “chunk” information 

 



Some tips on judges’ communication 

behaviors that support these outcomes from 

Prof. Kelly Tait (2018) (continued):

* Greet people (whole courtroom when you 
enter and individuals in individual cases) 

 

*Thank them for coming and for 
cooperation; apologize if long wait 

 

*State at beginning that fairness is a goal   

 

*Remind yourself to have attitude of 
respect—it shows in your face, body, voice 
even if you are not aware of it. 

 
 



Some tips on judges’ communication 

behaviors that support these outcomes from 

Prof. Kelly Tait (2018) (continued):

*Be explicit about reasons for choices made 

 

*Explain the decision, making it clear to 
both sides that arguments were heard and 
considered 

 

*Consciously use equivalent behaviors with 
each person (form of address, eye contact, 
body orientation, smiling, taking notes) 

 

*Use a neutral but open face (judge’s 
“neutral expression” may look severe-as if 
judge has prejudged case) 

 



CONSIDER THE COURT 

ENVIRONMENT 

Do a personal “walk through” and assess:  

 

*Can people find the Court easily? 

 

*Is the signage understandable and 

welcoming? 

 

*Does the courtroom environment contain 

too many distractions? 



*



SOME FINAL POINTS... 

*We can’t expect research as to our court to 

show how these accommodations actually help 

 

*When we know the tremendous need and our 

ability to make a difference, is there any 

other choice?? 

 

*Remember that the latest research 

shows…. 

 



 

 

 

 

 



Questions?

            Quyanakpak! 



REFERENCES 

* Bleuenstein, C.J. (2014). “Access and Fairness to Justice: The 
Efficacy of Procedural Justice in State Courts.” in Court Manager, 
Vol. 29/Is.2 24-28. 

 

* Conference of Chief Justices/Conference of State Court 
Administrators. Resolution 12 ”In Support of State Supreme Court 
Leadership to Promote Procedural Fairness,” Adopted at the 2013 
Annual Meeting on July 31, 2013. 

 

* Conry, J. & Fast, D. K. (2000). Fetal Alcohol Syndrome and the Criminal 
Justice System. Vancouver, B.C.: British Columbia Fetal Alcohol Syndrome 
Resource Society, 16-24. 

  

* Douds, A.S., Stevens, H.R., Sumner, W.E. (2013). Sword or Shield? A 
Systematic Review of the Roles FASD Evidence Plays in Judicial 
Proceedings. Criminal Justice Policy Review. 24. 492-509.  

 

* Dubovsky, D. (2016, April). Screening Older Adolescents and Adults for a 
Possible FASD and Modifying Interventions: Initial Practice Based 
Evidence for Its Utility. Presented at 7th Biennial Conference on 
Adolescents and Adults with Fetal Alcohol Spectrum Disorder. Vancouver, 
B.C., Canada 

  

* Fraser, C. (2008, September). Summary Report. Conference on the Path 
to Justice—Access to Justice for Individuals with Fetal Alcohol Spectrum 
Disorder. Whitehorse, Yukon. Retrieved October 12, 2010 from 
http://www.justice.gov.yk.ca/pdf/Path_to_Justice_Conference_Final_Re
port_Final_Eng.pdf , 8. 

 

 

 

 

 

 

  
*   

 

http://www.justice.gov.yk.ca/pdf/Path_to_Justice_Conference_Final_Report_Final_Eng.pdf
http://www.justice.gov.yk.ca/pdf/Path_to_Justice_Conference_Final_Report_Final_Eng.pdf


 

REFERENCES (contd.) 

*  Institute for Health Economics (Sept. 2013) Consensus Statement on Legal 
Issues of Fetal Alcohol Spectrum Disorder (FASD). Edmonton, Alberta. 

 

* Jeffery, M.I. (2017) “Fetal Alcohol Spectrum Disorders and the Justice 
System: A Judge’s Perspective on a Hidden Challenge.”  Impact, Vol. 30 
No. 1. 11-13. 

 

* Jeffery, M. I. (2010). An Arctic Judge’s Journey With FASD. Journal of 
Psychiatry and Law. 38:510-618. 

 

* Malbin, D. (2002). Fetal Alcohol Spectrum Disorders: Trying Differently 
Rather than Harder. Portland, OR: FASCETS, Inc., 44-62. 

  

* Malbin, D. (2004, Spring). Fetal Alcohol Spectrum Disorder (FASD) and the 
Role of Family Court Judges in Improving Outcomes for Children and 
Families. Juvenile and Family Court Journal, 61-62. 

 

* McLachlan, K. (Nov. 2017). Final Report to Yukon Justice: Estimating the 
Prevalence of FASD, Mental Health, and Substance Abuse Problems in the 
Justice System. Yukon Justice. 

 

* Popova, S.; Shannon, L.; Shield, K. “Prevalence of Fetal Alcohol Spectrum 
Disorder Among Special Sub-populations: A Systematic Review and Meta-
analysis. (2019). Doi; 10.1111/add.14598. (Accepted for publication). 

 
 



REFERENCES (contd.) 

* http://www.proceduralfairness.org/~/media/Microsites/Files/procedural-             
fairness/BluensteinArticle%20Fall%202014%20Quarterly.ashx 

 

* Tait, K; Suntag, D., Woodruff, L. Seminar Advanced Bench Skills: 
Procedural Fairness. Sept. 2018. Anchorage, Alaska. Training sponsored by 
the National Judicial College, University of Nevada at Reno. 

 

* Telethon Kids Institute. (2018) “Banksia Hill Project a Game Changer for 
Young People in Detention” in 2018 Impact Report. Perth, Western 
Australia. (Discussing research study by Bower, C.; Passmore, H.; and 
Mutch, B.). 

 

 

 

 

 

 

 

 

 

Thank You to Judetta Cowden, Ilisagvik College, Utqiagvik, and  

Nicole Jeffery for assistance with this presentation. 
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